
 

 

 
Premier analysis of federal legislative and regulatory developments for the nation’s 2,000 most advanced 

life insurance planners, focusing on business, estate, qualified and nonqualified retirement planning. 
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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

The 11
th

 Circuit has ruled in Ehlen Floor Covering, Inc. v. Lamb et al. that the 

plaintiffs’ claims alleging, among other things, negligence, misrepresentation and 

breaches of fiduciary duties relating to the implementation, adoption and 

administration of a 412(i) plan should proceed in federal court under ERISA, rather 

than in state court.   

 

 In Ehlen, the plaintiffs include the plan sponsor (Ehlen Floor Covering, Inc. or “Ehlen Floor 

Covering”), fiduciaries and participants, and the plan itself (Ehlen Floor Coverings Retirement Plan) (the 

“Plan”).  The plaintiffs are suing the advisors and administrators associated with the design, 

implementation, and administration of the Plan 412(i) defined benefit plan.  Such a plan, as AALU 

members know, provides an exemption from the normal funding rules for defined benefit pension plans 

funded with insurance contracts, if certain requirements specified under that section are satisfied.  (Note 

that the Pension Protection Act of 2006 amended section 412(i) and relocated it to section 412(e)(3)). 

 

 According to the complaint, the defendants recommended the adoption of a 412(i) plan specifically 

designed by Pacific Life Insurance Company ("Pacific Life") and The Graduate Group, Inc. ("TGG").  

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref11-99.pdf
http://www.aaluwr.org/majorrefs/Ref11-99.pdf
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Following that recommendation, Ehlen Floor Covering adopted the Plan in 2002.  Under this 

specific design, Pacific Life and TGG would perform benefit calculations, calculate the breakdown of life 

insurance and annuity premiums for plan participants, place the life insurance and annuity contracts, and 

administer the plan, including the receipt and allocation of funds into the respective life insurance contracts 

to ensure compliance with the law.   In 2003, Innovative Pension Strategies (“IPS”) assumed responsibility 

from TGG for administering the plan, including the benefit calculations for plan participants, annual 

reporting requirements, and the receipt and allocation of funds into the respective contracts within the plan. 

 

 The plaintiffs allege that the Plan that was adopted contained the following features: (i) a participant 

could receive a death benefit of more than 100 times his or her projected monthly retirement benefit under 

the plan (in violation of Rev. Rul. 74-307); (ii) at least 50% of the participant's under the Plan would be 

applied towards premiums for the purchase of life insurance on that participant's life (in violation of Rev. 

Rul. 74-307); (iii) the use of policies with "springing cash values" to fund the Plan; and (iv) the death 

benefit payable to beneficiaries was limited, with the excess death benefit under the insurance policies paid 

back into the Plan to be used for future premiums (in violation of Rev. Rul. 2004-20).  Because of these 

features, the Plan arguably was not only out of compliance with the law, but Ehlen Floor Covering was 

required to report the Plan as a listed transaction in accordance with Rev. Rul. 2004-20.  For more 

information Rev. Rul. 2004-20 and other guidance relating to 412(i) plans, see our Bulletins 04-28 and 04-

29. 

 

 When IPS took over the administration of the Plan, it attempted to correct the Plan’s design by 

drafting amendments for adoption by Ehlen Floor Covering.  There was no evidence, however, that the 

corrective amendments were ever adopted by Ehlen Floor Covering.  As a result, the Plan continued to be 

out of compliance.  The plaintiffs allege that Ehlen Floor Covering was never advised that the Plan’s design 

caused Ehlen Floor Covering to engage in a listed transaction and as a result was subject to additional 

reporting requirements. 

 

 In 2005, the IRS offered Ehlen Floor Covering a settlement with respect to the Plan.  The settlement 

was rejected, allegedly on the advice of the defendants, because, in the defendant’s opinion, the Plan 

conformed to IRS regulations and guidance.  In 2006, Ehlen Floor Covering was notified by the IRS that it 

had been selected for audit. The IRS found the Plan to be non-compliant and ultimately assessed significant 

penalties against the company. 

 

 As a result, Ehlen Floor Covering sued its advisors in Florida state court, asserting claims of 

negligence, fraudulent and negligent misrepresentation, negligent supervision, breaches of fiduciary duties, 

and unfair and deceptive trade practices.  Because the complaint alleged that Ehlen Floor Covering’s 

advisors were plan fiduciaries, defendants successfully removed the case to the federal district court of 

Florida based upon ERISA pre-emption and plaintiffs’ claims were re-characterized as ERISA claims.  In 

the latest ruling in the case, the 11
th

 Circuit affirmed the lower court’s ruling that the state court’s 

jurisdiction over plaintiffs’ claims was completely pre-empted by ERISA and, as a result, the case should 

have been removed to federal court. 

 

 This is the latest in a number of cases relating to 412(i) plans as a result of increased scrutiny out of 

Revenue Service concern that a number of these qualified plans are being used as abusive tax shelters.  

Generally, the basis for these claims arises from alleged statements and/or representations regarding 412(i) 

plans made prior to 2004.  In many of the cases, claims have been dismissed because the plans, as here in 

Ehlen, were promoted and sold prior to the issuance of the 2004 rulings and subsequent guidance. (See our 

Bulletins Nos. 11-28, 09-95, 06-38 and 06-42). 

 

Any AALU member who wishes to obtain a copy of Ehlen Floor Covering, Inc. v. Lamb et al. 

may do so through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the 

AALU website at www.aalu.org and enter the Member Portal with your last name and birth date and select 

http://www.aalu.org/
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Current Washington Report for linkage to source material or (3) email Anthony Raglani at 

raglani@aalu.org and include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning 

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or 

call toll free 1-(888)-275-0092. 

 

mailto:raglani@aalu.org
http://www.aalu.org/

